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RESPONDENT'S FACTUM

OVERVIEW

1. After more than five years of negotiations, Churchill Fallsill Falls (Labrador) Corporation

Limited (CFLCo), controlled at the time by the titans of world industry, succeeded in convincing

the Commission hydroelectrique de Quebec (HQ) to set aside its own hydroelectric projects in

Quebec and instead support the Churchill Fallsill Falls project. HQ provided major financial

guarantees to CFLCo and its lenders in order to permit it, at little risk for itself, to build one of the

largest hydroelectric power plants in North America, in the heart of Labrador (the "Plant").

2. On May 12, 1969 the parties signed a 65-year contract (the "Contract") whereunder HQ

undertook to purchase practically all of the energy and power from the Plant at a price based on the

cost of building it. Under the Contract, HQ assumed the risk of any fluctuation in the market value

of energy, which allowed CFLCo to obtain the required financing for the construction of the

project. In exchange HQ obtained a guarantee that the price stipulated in the Contract would

provide it, throughout the term of the Contract, with stability of supply and protection against

inflation analogous to that afforded it by its own plants.

3. Now controlled by a Newfoundland crown corporation, CFLCo instituted its action in this

instance shortly after repayment of the indebtedness associated with the project that was guaranteed

by HQ. CFLCo is thereby seeking to deprive HQ, well before the expiration of the Contract, of the

benefits it would have enjoyed had it gone ahead with its own projects, and without which it never

would have agreed to set aside those projects in favour of developing the one at Churchill Fallsill

Fa11s.

4. Invoking so-called unforeseeable changes in circumstances that have upset the economy of

the Contract, CFLCo is seeking a judicial redistribution of the benefits under the Contract.

However, the right it is purporting to exercise —which presupposes the existence of a judicial power

to revise and modify a contract in the event of a change in circumstances —does not exist in Quebec

civil law, so CFLCo is presenting the purported right as an amalgam of the doctrines of

unforeseeability, good faith, the duty to cooperate, and even abuse of right.

5. CFLCo is today receiving the same return that it and its private shareholders at the time the

Contract was concluded then anticipated receiving. Its action is thus not aimed at restoring a

contractual equilibrium that the circumstances it is now invoking purportedly upset, but at

appropriating part of the benefits HQ is receiving under the Contract. In this sense, CFLCo's action

goes much further than what would be permitted in cases where positive law allows, in certain

specific circumstances, judicial modification of contracts in the event of unforeseeable change.
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What CFLCo is actually seeking is the judicial. definition and imposition of a new contractual

equilibrium, which CFLCo maintains is more "equitable" but which has no connection with the

original equilibriums. This is tantamount to a measure of distributive justice that is not within the

remit of the courts.

6. According to the courts below, the evidence shows that the Contract was a fair bargain at the

time of its conclusion2 and remains so today, despite the changes in circumstances. invoked by

CFLCo3. As the Court of Appeal concluded, the profits HQ is realizing under the Contract are no

more than fair consideration for the risks it assumed when the Contract was signed, whereas

CFLCo's claim distorts the Contract, as it would deprive HQ of the profits afforded it in exchange

for the risks it assumed4. In this regard the judge at first instance concluded: "CFLCo "got what it

bargained for under the Power Contract, and then some"5.

7. No accepted interpretation of contractual good faith gives rise to the duty to share advocated

by CFLCo nor, in the instant context, a judicial redefinition of the agreed upon contractual

equilibrium.

8. In any event, the right of action that CFLCo purports to exercise in this instance was clearly

prescribed when the action was instituted.

PART I —THE FACTS

A. Introduction

9. The statement of facts submitted by CFLCo contains almost no reference to the factual

conclusions of the courts below. By selective and partial references to the appeal file, including to

exhibits deemed inadmissible at first instance6, it has concocted a portrait of the relationship

between the parties and the agreed-upon contractual balance which is contradicted by the factual

conclusions of the judge at first instance, which were confirmed in all respects by the Quebec Court

of Appeal.

10. The interpretation of the Contract, the characterization of the relationship between the

parties, the identification of their common intention and the determination of the agreed-upon
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contractual balance are questions of fact or of mixed fact and laws. It is not open to a party to treat

these questions in its factum as if the judgments below did not exist, and to present this Court with a

version of the facts that is divorced from the concordant conclusions of fact reached by the judge at

first instance and the Court of Appeal9, without even alleging or attempting to demonstrate the

existence of a palpable and overriding error. HQ is therefore compelled to set the factual record

straight.

B. The context in which the parties became interested in the project, and their respective
goals

11. One of the key propositions of the theory advanced by CFLCo is that the pricing terms in

the Contract and the allocation of risks and benefits reflected therein is the product of an alignment

of circumstances existing at the time the Contract was negotiated, which CFLCo refers to in the

aggregate as a "market and regulatory paradigm"10, which is a new amalgam on which the courts

below did not have the occasion to comment.

12. However, the very existence of this purported "paradigm", which CFLCo defines as the

inexistence of any accessible markets other than Quebec and the absence of any appreciable value

for energy on the marketsll, is contradicted by the evidence. At the time the Contract was

negotiated, CFLCo itself had determined that not only were there options for transporting energy

other than going through Quebec, such as a submarine cable12, but more importantly that there was

enormous potential for the energy on the markets 13

13. Moreover, the few references to the evidence in CFLCo's factum, primarily to the report of

its expert Dalton, whose opinion was rejected by the judge at first instance on the grounds of

credibility, reliability and probative value14, do not allow any nexus to be established between the

circumstances constituting the "paradigm" alleged by CFLCo and the determination by the parties

of the pricing terms in the Contract.

14. In actual fact, it was the objectives specific to the commercial reality of each of the parties,

unconnected to any "regulatory and market paradigm" that led CFLCo and HQ to negotiate a

contract with terms providing for a stable price immune from any future fluctuations in the market

price for energy.

9
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1. The objective of CFLCo: obtain a significant amount of debt financing

15. At the time the Contract was being negotiated, CFLCo was a much different entity than

when this action was instituted. It was controlled by a publicly listed business corporation called

British Newfoundland Corporation Limited (Brinco)15 formed by a consortium of multinational

industrial, banking and mining enterprises16 whose combined assets were worth some $20G at the

timer, which the Premier of Newfoundland &Labrador ("Newfoundland") had succeeded in

interesting in the exploration and development of the province's natural resourcesig.

16. Even before HQ was approached regarding the Churchill Falls project, Brinco had been

granted an option by Newfoundland on the exclusive rights to exploit the hydraulic resources of the

Churchill River for 99 years, renewable for a further 99 years, in exchange for rent and fixed and

non-indexed royalties19. Brinco having subsequently assigned all its rights and options pertaining to

the Upper Churchill to CFLCo, the latter became the vehicle for developing the project. Other than

payment of the agreed-upon consideration, the two-century concession obtained by Brinco/CFLCo

did not contemplate any sharing of the profits that might be realized by CFLCo or by a client

thereof on the sale of hydroelectricity produced by Churchill Falls, regardless of any event that

could potentially affect the markets at any time throughout the lengthy term of the concession20.

17. Brinco actively participated in the negotiation of the Contract together with CFLCo21, and

the judge at first instance noted that their respective boards of directors included "a virtual who's

who at the time of the experienced and elite titans of industry, both North American and

European"22.

18. While Brinco's shareholders had enormous financial resources, they chose to limit their

equity investment in Brinco. That choice, as well as their desire to retain control of CFLCo,

imposed upon CFLCo one of the essential conditions for realizing the project, i.e. obtaining

significant debt financing23.

19. In order to obtain that financing, CFLCo had to be able to assure lenders that it had a stable

revenue stream allowing it to service the debt through to maturity. To do this, CFLCo had to
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conclude one or more long-term sale contracts with one or more purchasers for the energy to be

produced by the eventual plant. The latter had to have the financial capacity to provide the

substantial guarantees required by the lenders, and to undertake to pay a stable price, thereby

assuming the risk that, over time, the price for energy from Churchill Falls might become less

attractive than that for other types of energy24.

20. It was not some existing "regulatory and market paradigm" when the Contract was

negotiated that explains why CFLCo had to obtain the assurance of a stable and decreasing price. It

was rather the decision of Brinco and CFLCo to realize the project through significant debt

financing, featuring front-end loading of repayments of the debt and revenues from the Contract25.

In fact, neither CFLCo nor the Contract was subject to any specific regulatory framework. Expert

Lapuerta, whom the judge at first instance found credible, reliable and convincing26, demonstrated

that even if, at the time the Contract was being negotiated, CFLCo had foreseen eventual market

deregulation, or even if a buyer other than HQ wanted to purchase energy from Churchill Falls,

such circumstances would not have altered the need for CFLCo to immunize the price of energy

from Churchill Falls against any future fluctuation in the value of alternative sources of energy27.

21. This was the context in which Brinco and CFLCo approached HQ, which had the capacity to

provide the guarantees required by the lenders and to assume the related risks28.

2. The objective of HQ: obtain the same protection against inflation as that afforded

it by its own projects, at a better price

22. In the 1960s, the hydroelectric potential of Quebec was enormous and largely untapped29.

HQ had several ongoing hydroelectric projects for meeting the increasing domestic demand for

electricity30. Then as now, HQ developed its programs on the basis of the lowest cost price, which

directly depended on construction and operating costs and was in no way influenced by the market

value of energy31. Contrary to what CFLCo maintains32, HQ's search for the lowest cost price was

in no way related to its legislative mandate, as the judge at first instance moreover concluded33

23. It is admitted that had HQ opted for the construction of one or more of its own hydroelectric

24
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33 Expert Dalton admitted that HQ would not have negotiated the Contract differently even if its legislative mandate had
been as modified in 1981 and 1983: Testimony of J. Dalton, Oct. 2, 2013, p. 48 I. 15 to 20, A.S., vol. 58, p. 23135.
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development projects in Quebec, it would have been assured of the benefit, in addition to that of

owning its own facilities throughout their useful life34, of long-term stability of their cost price. For

one of the fundamental characteristics of hydroelectric plants is that they are practically immune to

inflation3s

24. It follows that in order to interest HQ in the other possibility, which consisted of purchasing

energy produced by CFLCo at the Plant, CFLCo had to offer HQ the same benefits that HQ could .

derive from its own projects —including protection against inflation —but at a more attractive price,

since the Plant would not belong to it at the end of the contract36. CFLCo and Brinco were fully

conscious of this and it was on that basis that they approached HQ37. In 1967, the president of

CFLCo had moreover vaunted the merits, "at a time of increasing prices", of long-term energy sales

contracts "at bargain prices"38.

C. Negotiation of the Contract

25. CFLCo is attempting to place the bargain concluded between the parties outside the scope of

the Contract39. It attributes the basis of their purported "partnership" to the signing of the Letter of

Intent, and portrays the parties' decision to extend the term of the Contract and their deliberate

choice not to index the price during the renewal period as insignificant adjustments, made in

passing 40. This portrayal is contradicted by the judgments below.

1. The Letter of Intent

26. On two occasions, in 196141 and in 196442, HQ decided to proceed with the development of

its own projects rather than the Churchill Falls project. Negotiations resumed however in 1965, and

on October 13, 1966 the parties signed a letter of intent (the "Letter of Intent"~43, which led HQ to

postpone its Manic-3 project for several years in order to avoid ending up with a surplus of

energy44

27. The Letter of Intent contemplated a contract with a term of 40 or 44 years (s. 11) and a fixed

price decreasing by stages over time (ss. 16.0 and 17.0). It expressly recognizes that the price is

34 
The useful life of hydroelectric facilities is extremely long, provided they are normally maintained: testimony of T.

Vanda, Oct. 21, 2013, p. 69, I.3 to p. 75, I.2, A.S., vol. 59, p. 23443-49.
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based on the project's costs (called "capital costs" in s. 18.0), thereby reflecting the parties' choice

to immunize the price against eventual fluctuations in the market price for energy4s

28. CFLCo states that it invested a total of $132 million in the project following the signing of

the Letter of Intent46, without however specifying that $115 million of that amount came from HQ,

which had agreed to this investment, not on the basis of the Letter of Intent, but nearly two years

later, after the parties had agreed on the terms of the Contract, subject to obtaining financing47.

2. The circumstances that led the parties to extend the term of the Contract for 25

years at a fixed price

29. In the spring of 1968, the parties found themselves in a situation fundamentally different

from that prevailing when the Letter of Intent was signed48. This situation is described in a key

document, namely the minutes of a joint meeting of the boards of directors of Brinco and CFLCo

on April 10, 1968 (the "Minutes")49 cited from at length by the courts belowso

30. On the one hand, CFLCo was experiencing serious difficulties in obtaining the required

financing for the project, which forced HQ to provide, at the lenders' request, guarantees much

more onerous than those proposed in the Letter of Intent, particularly a "take or pay" guarantee for

the entire term of the Contract51, rather than a period of only 25 years52, as well as an unlimited

guarantee of completion of the work, instead of one capped at $100 million or $109 millions3

31. On the other hand, the project's costs had increased relative to those contemplated by the

Letter of Intent, which as the Court of Appeal noted had the effect of making the Contract markedly

less economic for HQ over a 40-year term54, as the significantly increased sale price proposed by

CFLCo was no longer as attractive for HQ compared to its own projects, as the following excerpt

from the minutes reporting on the statements of the president of CFLCo revealsss:

The cost of the project was now estimated to exceed $900 million, whereas the
estimate in 1966 was in the range of $800-850 million. As a consequence of this,
the Dower tirice was substantially higher. The savings which Hydro-Ouebec
envisaged as a result o their buvin~ Churchill Falls power versus development
of their own protects were not as substantial.

45

46

47

48 See also a document comparing the Letter of Intent with a draft of the Contract, sent to the premier of Quebec on
June 6, 1968: Exhibit D-181, p. 7, A.S., vol. 33, p. 13075.
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[emphasis added]

32. It was in this context that the parties decided to extend the Contract for 25 years at a fixed

price. As the judge at first instance concluded, the content of the Minutes, in this regard, is "self-

explanatory, uncontradicted and determinative of the intentions of the parties" and "shed[sJ light

on the true genesis of and justification for the pYice structure agreed to by the parties "s6:

Arising from Yecent negotiations, there weYe five points which Hydro-Quebec

insisted upon. In presenting these five points to the meeting, Mr. McFarland

reported that the demands of Hydro-Quebec in this regard had been

substantially reduced from those originally presented; that each of the points

had been discussed extensively; and that Hydro-Quebec's position in respect

thereto was very firm.

The points were as follows:

1. Renewal of the contract

Hydro-Quebec wished to be able to project a lower mill rate than the resent

dra -~t of the contract permitted. Due to increased costs and escalation the e ect

o the present term o~years~ rom_first delivery or 40 years from completion

indicated an average mill rate considerably in excess of that contemplated in

1966. Accordin lye , they had requested a 25 year extension off' the contract on a

flat mill rate basis su~,~ested at two mills per kilowatthour. They wished this to

be in the form of an option. This would produce a gross revenue of $60-65

million per annum. There would be no debt outstanding. Should CFLCo attempt

to qualify the rate by the addition of escalators or make any provision for its tax

position, the purpose of the extension would be defeated. Although the Churchil

sic] protect was mar  ~iWally more attractive then ~sicJ nuclear power today, it

vvas conceivable that it would not be in 40 years' time. It ryas obvioccs that a

commitment on the extension was preferable to an option ... .The meeting

authorized the negotiating team to conclude an arrangement with Hydro-

Quebec for an extension, by way of option to them, of the term of the contract of

25 years at two mills per kilowatthoLcr on the condition that they exercised such

option at least ten years before termination of the contract and preferably much

sooner.

[emphasis added]

33. The Minutes show that it was HQ's objective to obtain a better price than the anticipated

cost price of its own projects (an objective in no way attributable to its legislative mandate at the

56
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time57, or to any "regulatory and market paradigm" whatsoever) that led it to insist on an extension

of the Contract's term at a lower price than the price levels applicable during the first 40 years, in

order to reduce, on average, the price provided for in the Contract.

34. This demand by HQ, its previous refusals to opt for the Churchill Falls project, preferring instead

to proceed with its own projects58, and well as the necessity for HQ to postpone or suspend its own

projects to fit in Churchill~Falls59, refute the claim that HQ was not in a position to choose between the

Churchill Falls project and its own projects60. For as the Court of Appeal concluded, if HQ had not

obtained the benefits it was seeking, it could have decided to pursue its own capital projects rather than

opting to purchase electricity from Churchill Falls61

35. The Minutes also show that at this final stage of the negotiations, the two parties again62

considered the advisability of including a price indexation clause and deliberately rejected that option. The

judge at first instance concluded: [tJhe decision to reject ̀ escalators' was not an inadvertent oversight

... [butJ a decision taken intentionally by the parties ... [TJhe decision was a manifestation of the

agreement and reasonable expectations of each of the parties that there would not be any

escalation in the mill rate during the additional 25 year term of the PoweY Contract63. These

conclusions, which the Court of Appeal considered to be solidly supported by the evidence64,

decidedly refute the ambiguous affirmation by CFLCo that "it appeaYs that CFLCo raised the

possibility of some sort of escalator ... but did not insist"65

36. The Minutes, as well as minutes of a subsequent meeting66, also show that CFLCo is wrong in

maintaining that it "chose" automatic renewa167 of the Contract. Rather, it was CFLCo that succeeded in

convincing HQ to bind itself to more than a mere option, in order to shield it from the risk that after the

first 40 years of the Contract, HQ might no longer be interested in purchasing energy from Churchill Falls,

57

58

59

60

61

62 At the Letter of Intent stage, the parties had ruled out the advisability of including price indexation clauses. See section
21 of the Letter of Intent, exhibit D-0.1, A.S., vol. 16, p. 5898 et s., which was absent from the following draft, exhibit D-
0.2, A.S., vol. 16, p. 5906 et seq. See also the discussions regarding an indexation clause featuring a ceiling: exhibit D-94,
p. 3 (item j.) A.S., vol. 23,p 8983 and exhibit D-103 p. 8 (item 6), A.S., vol. 23,p 9026, explained by Y. De Guise from HQ in
a previous action: exhibit D-205, p. 38, I. 6 to I. 13, A.S., vol. 35, p. 13652 and p. 44, I. 8 to p. 45, I. 3, A.S., vol. 35, ~
13658. See the observation by CFLCo regarding the consequences on its anticipated return of the absence of
any possibility of indexation: exhibits D-15, p. 9-10, A.S.,vol.17, p. 6442-43 and D-0.3, p. 8 (items 8, 9), A.S.,vol.16,~
5930, and its requests to consider a periodic price adjustment to mitigate this risk: exhibits D-0.4, p. 3, A.S., vol.
16,p 5940 and D-0.5, p. 2, A.S., vol. 16,p 5942.
63
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as the price thereof would be less attractive than the cost of other forms of energy, such as nuclear

power68.

D. The agreed upon contractual balance

1. Risks and benefits allocated to HQ

37. CFLCo is trying to create the impression that the risks assumed by each of the parties were

ultimately equivalent69. In actual fact, as the courts below recognized, HQ was assigned, by CFLCo, who

was however the project manager and owner, the vast majority of the risks associated with developing the

project70, in addition to having to spend more than $400 million (at the time) to construct the infrastructure

necessary to transport the energy from the Labrador border to consumption centers in Quebec~l.

3 8. The take-or-pay undertaking made by HQ for the entire term of the Contract (obliging it to pay for

significant quantities of energy each month, regardless of its needs)72 reflects, as the Court of Appeal

concluded, the will of the parties to have HQ bear the risk associated with variations in the future value of

energy, a risk that CFLCo was unable to assume73. Far from being awin-win situation, as CFLCo

claims74, the take-or-pay undertaking entailed a substantial risk for HQ, characterized by expert Lapuerta

as the greatest of all the risks under the Contract75, i.e. that in the event of a decline in the price of

alternative forms of energy — a very real possibility given the advances in nuclear energy at the time — HQ

would be bound to pay a considerably higher price for energy from Churchill Falls76.

39. In exchange for the risks it agreed to assume to allow the project to be realized, HQ obtained

benefits without which it would never have agreed to set aside the development of its own projects, i.e. a

guaranteed supply of energy at stable and predetermined prices, as well as protection against inflation,

which were benefits similar to those afforded it by its own projects, and an average price throughout the

term of the Contract that compared favourably with the production costs of its own projects~~. It was

precisely in order to provide HQ with this benefit that the parties refused to include an escalator or price .

indexation clause in the Contract when they agreed to extend it~g.

68

69

70 The completion of work guarantee constitutes a major risk that is normally assumed by the project owner: testimony of T.
Vandal, October 22, 2013, p. 18, I. 17 to p. 20, I. 3, A.S., vol. 60, p. 23595-97.
~i
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40. The evidence shows that the curve reflecting the pricing terms of the Contract has a downward

profile similar to that of the production costs HQ could have anticipated at that time for its own projects

such as Bersimis, Carillon or Manic-Outardes79.

2. Risks and benefits allocated to CFLCo

41. While it is true that CFLCo was the borrower of record and that the indebtedness was included

in its financial statements80, it succeeded in limiting its exposure to the development risks81.

42. As the Court of Appeal noted, it was the absence of any price indexation in the Contract that

allowed CFLCo to obtain the major debt financing required for the project82, as it was thus able to

provide the lenders with the certainty that the energy would be sold at a price sufficient to allow the

debt to be repaid, regardless of fluctuations in the market value of energy83. Had the price provided

for in the Contract been indexed to inflation or the market price of energy, the lenders would not have

agreed to finance the prof ect84.

43. Contrary to what CFLCo is intimatinggs, the scale of decreasing prices provided for in the

Contract is wholly disassociated from any forecasts by the parties, at the time of the negotiations,

regarding the evolution of energy prices on the markets in the future. As the Court of Appeal

concluded, this scale of prices was established in accordance with the repayment profile of CFLCo's

indebtedness, and was intended to allow it to draw on greater cash inflows at the outset of the

Contract in order to allow it to fulfill its more onerous obligations towards the lenders during that

period, as is illustrated by the graph reproduced in Schedule A of the Court's decision: it is evident

that the price levels at the outset of the Contract, which were necessary for obtaining the financing,

are indissociable from the subsequent price levels86.

44. In consideration for the transfer to HQ of the risk that the prices of alternative forms of energy

would fa11 below the contract price, CFLCo renounced, for the term of the Contract, the benefit that it

could have derived from the inverse situation, i.e. one where the prices of alternative forms of energy

increased, resulting in a correlative increase in the market value of hydroelectric energy. That benefit

was allocated to HQ for the entire term of the Contractg~.

E. Situation of the parties since the signing of the Contract
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1. HQ

45. CFLCo depicts HQ as being, at the time the Contract was being negotiated, unconcerned with

the concepts of profits and exports88. Following the oil crises of the 1970s and by dint of changes to

its legislative mandate, HQ is said to have transformed itself into a "different animal" in order to fu11y

profit from the increase in market energy prices and from the "pot of gold" that the energy from

Churchill Falls represented in this context89. These contentions were all rejected for being contrary to

the evidence.

46. Profits and exports were considerations that were being contemplated by HQ in the 1960s.

Before deciding to absorb for itself almost all of the energy from Churchill Falls, HQ had

contemplated reselling a portion on the export market, and had clearly indicated to Brinco its

objective of making a profit on such re-sales90. The Letter of Intent expressly contemplates potential

exports to one or more clients in the United States (sections 21.0, 22.0 and 24.1)91

47. Contrary to what CFLCo is maintaining92, HQ's legislative mandate was not changed in the

1980s so as to allow it to profit from the increase in the market value of energy. Moreover, it has been

shown that HQ did not build power plants following the oil crises in order to export the energy they

could have produced. The changes to HQ's mandate were of a piece with an action plan aimed at, by

increasing exports in the short and medium terms, dealing with the energy surpluses created by the

commissioning of Phase I of the James Bay project, and a less than anticipated domestic demand for

energy93. The temporary exporting of surplus energy following the commissioning of a new plant was

nothing new: in 1969 HQ had concluded an agreement in principle with Ontario Hydro and the New

Br~.lnswick Energy Commission for the export of energy surpluses that it anticipated from Churchill

Fa11s during its initial years of operation94.

48. The evidence has shown that despite market deregulation, the vast majority of HQ's domestic

sales from Quebec's power generation portfolio, the price of which is fixed by decree95, and its ratio

of exports to total energy supply, which had remained constant after the changes made to its

legislative mandate, actually decreased after the markets opened up in 199796.

88
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49. CFLCo's claim that HQ would realize "windfall profits in both domestic markets and in

competitive, open access and spot markets"97 from Churchill Fa11s energy is contradicted by the

evidence, which shows that the electricity purchased under the Contract is an integral part of

Quebec's power generation portfolio meeting the demands of domestic consumption98, and that the

cost of the Contract is included, without any mark-up or profit, in the costs based on which the price

of domestic electricity is fixed by decree99. Churchill Falls' production has been entirely absorbed by

Quebec's domestic demand since the early 1980s, and if HQ today has sufficient energy to allow it to

make export sales, the surpluses are attributable to the fact that it re-launched and continued its

development program after the commissioning of Churchill Fa11s, as is illustrated by Figure 9 of the

Lapuerta reportloo

50. Moreover, the very notion of "windfall profits" completely distorts the bargain concluded

between the parties, in that it obscures the fact that the contractual benefit in question was allocated to
HQlol, and that if HQ, instead of going ahead with the Churchill Fa11s project, had opted to pursue

one or more of its own projects, it would have benefitted from long-term stability of their production

costs, comparable to that afforded it by the Contract102. To maintain that HQ is realizing windfall

profits under the Contract is as specious as saying that HQ is realizing windfall profits from its own

power plants built during that same period.

2. CFLCo

51. CFLCo is today indirectly controlled by Newfoundland. This dates back to 1974, after the first

oil crisis, when the Plant, while not yet finished, was already producing energy, and Newfoundland,

despite Brinco's protests and under threat of expropriation, acquired the latter's shares in CFLColo3

As the judge at first instance pointed out, it is Newfoundland that is today benefitting from the debt

financing that allowed Brinco to be the controlling shareholder of CFLColo4

52. CFLCo would have this honourable Court believe that it is a prisoner of the "regulatory and

market paradigm" of 1969 and of a contract that has become irrelevant for it, because it is incapable

of profiting from the increase in the value of energylos

97
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53. This posture ignores a fundamental aspect of the bargain concluded between the parties, i.e.

that it was the Contract that allowed the building of the Plantlo6, the value of which increases with the

increase of energy prices on the markets107. As the Court of Appeal recognized, thanks to the Contract

CFLCo has been, since the indebtedness was fully repaid in 2010, the owner of a power plant of great

value —estimated at around $20 billion by Mr. T. Vandal— the lengthy life expectancy of which will

allow it, for several decades following the expiration of the Contract in 2041, to sell the energy it

produces at the market price108. As the Quebec Superior Court concluded in another ongoing lawsuit

between the parties, the Plant's residual value definitely constitutes a benefit that was tal~en into

consideration by Brinco when the Contract was being negotiatedlo9. It must be borne in mind that

when the Contract expires in 2041, there will still be 118 years remaining on the concession held by

CFLCo 110

54. Having acquired the benefits under the Contract to which it is now entitled, including a fully

built power plant with considerable income earning potential)l1, CFLCo waited until the indebtedness

guaranteed by HQ was entirely repaid before instituting the instant action112 and now seeks to deprive

HQ, some 25 years before the end of the Contract, of the benefits in exchange for which it agreed to

provide onerous guarantees and assume substantial risks, thereby allowing the project to be

realized113

55. The judge at first instance noted that CFLCo's action is part of a series of legal proceedings on

the part of Newfoundland dating back to the late 1970s seeking to undermine HQ's rights under the

Contract in order to increase the value of the benefits to which Newfoundland is entitled as owner of

the hydraulic resource exploited by CFLCo114 It is thus not surprising that the present action was

instituted at the instance of Newfoundland, which is assuming the costs thereoflis. However, the rent

and royalties to which Newfoundland is entitled by virtue of the project are extraneous to the

Contract, having been previously agreed upon between Newfoundland and Brinco, without the

involvement of HQ116.
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PART II —THE QUESTIONS AT ISSUE

56. HQ's position on each of the issues identified by CFLCo is as followsl l~:

➢ With respect to the criterion of foreseeability, HQ maintains that the Court of Appeal did not

err in fact or in law in deciding that the increase in the market value of energy, which

underlies CFLCo's action, was foreseeable;

➢ With respect to the requirements of good faith and the duty to cooperate inherent in

relational contracts, HQ maintains that this raises the key issue in this appeal, i.e. whether

the requirement of good faith and the duty to cooperate entailed thereby impose upon HQ

the obligation to give up an exclusive benefit allocated to it under the Contract in order to

share it with CFLCo. HQ maintains that the Court of Appeal was correct in concluding that

the type of obligation to share invoked by CFLCo does not exist in Quebec civil law; and

➢ With respect to the issue of compensation, HQ maintains that CFLCo is entitled to no

compensation, and that the judge at first instance was correct in concluding that the principal

compensation sought by CFLCo is patently inappropriate, and contrary to the norms of the

positive law of Quebec.

PART III —THE ARGUMENTS

57. In response to CFLCo's submissions, HQ will successively deal with: (A) changes in

circumstances under Quebec law, (B) the fact that CFLCo has not met the basic conditions for

judicial modification of a contract, to the extent that power exists, and (C) the inexistence in

Quebec law of the obligation to share a contractual benefit allocated to HQ. HQ will then deal with

(D) the compensation sought by CFLCo, and (E) the prescription (time-bar) of any right of action

of CFLCo.

A. Changes in circumstances under Quebec law

58. CFLCo's fundamental legal argument is that under Quebec civil law the contractual good

faith requirement may, in the event of an unforeseen change in circumstances, give rise to a duty to

renegotiate and potentially modify a validly formed contract. The corollary of this purported duty to

renegotiate is said to be a judicial power to review and modify the contract in the event that the duty

is breached.

~~~

~ _ .
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59. CFLCo's argument invokes the analytical framework of what is termed, in the French-

language civil law tradition, the "theorie de l'imprevision" [theory of unforeseeability, doctrine of

frustration]. In those jurisdictions where it is accepted, this theory —which constitutes a tempering

of the binding power of contracts — allows a court, where the equilibrium of a contract is upset by

unforeseeable circumstances, to modify the contract to the extent necessary to re-establish the

original contractual equilibrium.

60. While ostensibly based on contractual good faith, CFLCo's argument cannot be assessed in

the light of Quebec positive law without revisiting the evolution of Quebec civil. law insofar as

recognition of the theory of unforeseeability is concerned.

1. Rejection of the theory of unforeseeability by the Quebec legislature

61. Quebec case law and doctrinal authority do not recognize a general theory of

unforeseeability as existing in Quebec's positive law, even though, de lege ferenda, some learned

authors have espoused the theoryl 1 s

62. The exclusion of the theory from Quebec's positive law was the result of a deliberate and

carefully considered legislative decision, based on legislative policies.

63. On June 20, 1978 the Civil Code Revision Office (the "Office") submitted its draft of a new

Civil Code to the National Assembly. The second paragraph of article 75 of the Draft Civil Code

proposed amending Quebec's positive law so as to include a judicial power to revise a contract in

the event of an unforeseeable change in circumstances entailing "excessive damage to one of the

parties" 119

64. However, the legislature did not follow the Office's recommendation and instead endorsed a

contrary solution, i.e. a general rule enshrining the immutability and inviolability of contracts —the

principle underlying article 74 of the Draft Civil Code, which became Article 1439 of the Civil

Code of Quebec —and the absence of any exception to this general rule in the event of a change in

circumstances, whether foreseeable or not12o

~~$
119

~zo 
Subject to Article 1834 CCQ for gifts made with a charge. Provisions authorizing judicial intervention in the event of an

unforeseeable change in circumstances also exist in non-contractual matters, in two highly specific cases: a legacy with a
charge, in testamentary matters (art. 771 CCQ) and in the case of trusts (art. 1294 CCQ).
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65. In the context of an overall revision of Quebec civil law in which the legislature undertook a

total rethink of the entire body of 1aw121, the only possible conclusion is that expressed by the

Honourable Louis LeBel and shared by the vast majority of commentators, i.e. that the legislature

refused to incorporate the principle of judicial revision of contracts for reasons of unforeseeability

into the law of obligations122.

66. Contrary to the reductive reasoning of CFLCo123, it is not the absence of a specific provision

on unforseeability that is determinative of the Quebec legislature's intent in this regaxd, but the

legislative history, which reveals a deliberate and unequivocal decision to retain the previous state

of the law on this question124

67. CFLCo's argument in this regard seeks to circumvent a clear and considered legislative

choice by having the judiciary create a theory equivalent thereto. HQ submits -that respect for the

institutional roles of the courts and the legislature125 militates against the creation by the judiciary of

a rule that the legislature deliberately refused to incorporate into the positive law.

2. Any new development in Quebec civil law must be consistent with. the legislative

choices reflected in the Civil Code of Quebec

68. Were this Court to decide, as did the Court of Appeal, that the decision of the legislature to

refuse to adopt the unforeseeability theory does not rule out the possibility that Quebec's civil law

may potentially deal with cases of unforeseeable changes in circumstances in a manner other than

that in which it has thus far done, HQ submits that any judicial change to the law of obligations,

whether or not based on the good faith requirement, must be consistent with both the economy of

the Civil Code and the legislative policies underlying it126.

69. The Office's proposal regarding unforeseeable circumstances was the reflection of a general

legislative policy aimed at ensuring more just and equitable contractual relations127. Consistent with

this proposal and the legislative policy underlying it, the Office had at the same time recommended

that lesion between persons of major age be generally recognized as an instance of vitiated

consent128.
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70. However, both proposals met the same fate. Neither of them was adopted by the legislature,

as they exceeded the bounds of the balance sought to be achieved by the legislature between the

concepts of contractual fairness and stability of contractual relations129, apart from those situations

where the deemed vulnerability of one of the parties justifies a different approach13o

71. The legislative choice to give precedence to contractual stability in cases of changed

circumstances is also reflected in the principle of the nominal value of money, enshrined in a general

way in Article 1564 CCQ, and the rule of the inviolability of a fixed-price contract, codified in Article 2109

CCQ131 In sum, the refusal of the legislature to incorporate the unforeseeability theory into Quebec law was

a legislative choice based on legislative policy considerations132.

72. Quebec's civil law is of course not found exclusively in the Civil Code, and moreover the law

thereunder did not become crystallized until 1994. However, using the principle of contractual good faith in

order to introduce bolus bolus into Quebec law a general judicial power to revise contracts in the event of a

change in circumstances would not respect the legislature's policy choices and would make Quebec's law of

contracts inconsistent. As the authors Pineau and Gaudet point out, in comparing lesion between persons of

major age and the unforeseeability theory133, since the law generally does not sanction an imbalance when a

contract is concluded which results in one party being exploited by the other, it would be inconsistent to

sanction an imbalance that arises during performance of the contract and has nothing to do with a party's

conduct but is due to unforeseen circumstances.

73. The Court of Appeal took into account the policy choices of the legislature and the general legislative

orientation of the Civil Code134 when it postulated that in the event of an unforeseeable change in

circumstances entailing financial distress for a party, the good faith rule might apply, but only should the other

party refuse to offer an objectively reasonable and non prejudicial concession13s According to the norm thus

proposed by the Court of Appeal, which is patently inapplicable in this instance, the good faith rule could be

used to sanction conduct that is irrational and inexplicable, or in a word, unreasonable136

74. This norm, under which judicial intervention is limited to situations tantamount to the abuse

129
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of a right —which requires the commission of a fault —reconciles on the one hand the general

acknowledgement of contractual good faith as a socially acceptable standard of behaviour,

including in cases of an unforeseeable change in circumstances and, on the other hand, the

legislative decision to reject both the theory of unforeseeability and that of lesion between persons

of full age, and to limit judicial control of the obligational content of contracts to certain well-

defined situations where a party is deemed to need special protectioni3~ .

75. CFLCo is not complaining of the abuse of a right (i.e. the exercise of a contractual right in

such a way as to constitute a fault) by HQ. It is rather impugning the very existence of a contractual

~r ht of HQ, which is tantamount to seeking judicial review of the contractual equilibrium agreed

upon by the parties — a power. that exists only in exceptional cases under Quebec civil law, where

the deemed vulnerability of one of the parties justifies 11138. In the instant case, the purely

commercial nature of the Contract, its complexity, and the fact that its terms were negotiated at

length by highly sophisticated parties, render this situation diametrically opposite to those where the

legislature has intervened to temper freedom of contract because of the deemed vulnerability of a

PAY•

B. CFLCo's action does not satisfy the basic conditions for judicial review and

modification of a contract in the case of a change in circumstances, even in those

situations where such a power exists

76. Should this Court take the view that the requirement of contractual good faith can authorize

the judicial modification of a contract in the event of an unforeseeable change in circumstances,

then criteria serving as guidelines for the exercise of this new power must be defined. Such criteria

are necessary so that the judicial intervention does not partake of distributive justice and is limited

to re-establishing the original contractual equilibrium to the extent that it has been upset by the

change in circumstances. That is the purpose of the criteria that have been identified for judge-made

law in Quebec doctrinal writing, and that are applied in those jurisdictions where such judicial

intervention is accepted.

77. The following criteria are generally recognized as basic and essential preconditions for the

exercise of a judicial power to review and modify a contract in the event of a change in

circumstances: (1) the change must have been unforeseeable and beyond the parties' control; (2) the

change must have fundamentally altered the equilibrium of the contract, by either (i) rendering

137
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performance excessively onerous for one of the parties, or (ii) reducing the value of the

consideration received by one of the parties, and (3) the risk materialized by the change in

circumstances must not have been allocated to one of the parties under the contract139

78. It has been shown that in the jurisdictions and model laws discussed by the parties before the

courts. below, the requirement that the change in circumstances result in an excessive burden for one

of the parties is a common denominator in those cases where contracts can be reviewed due to a

change in circumstances14o CFLCo's failure to mention the recent acknowledgement of the theory

of unforeseeability in the private law of France is remarkable in this regard, as Article 1195 of the

French Civil Code requires that the unforeseen change in circumstances must make performance of

the contract excessively onerous for a party that did not assume the risk.

79. Even though it is being presented as being of a piece with the good-faith requirement,

CFLCo's action clearly does not satisfy the basic conditions generally associated with the exercise

of a judicial power to revise a contract, where such a power is recognized, be it under the rubric of

"unforseeability" or, to use the terminology of the UNIDROIT Principles, "hardship" —which

amounts to the same thing.

80. The courts below concluded that the eventuality complained of by CFLCo was foreseeable

and corresponded to a risk allocated by the Contract. They decided that the change in circumstances

invoked by CFLCo did not change the contractual equilibrium insofar as it is concerned, as

performance of the Contract by CFLCo had not become excessively onerous. Moreover, the

evidence confirms that CFLCo is not in financial distress or experiencing hardship.

1. The fluctuation in the value of energy on the markets, which is at the heart of

CFLCo's action, was foreseeable, and the associated risks and benefits were

allocated to HQ

81. CFLCo maintains that the Court of Appeal applied an erroneous foreseeability criterion. It

postulates that a series of events changed the very nature of the energy market. Its approach consists

of collating various occurrences over a timeline of about 30 years —the oil crises, the changes to

HQ's legislative mandate and market deregulation in the USA —and then claiming that this change

in circumstances was unforeseeable141.

139
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82. Thus, CFLCo is maintaining that it was not the fluctuation in the value of energy that was

unforeseeable, but the change in the "regulatory and market paxadigm" (which change is alleged to

have caused this fluctuation). This approach is a thinly veiled attempt by CFLCo to circumvent the

conclusion of the courts below that the parties had allocated the risk of a fluctuation in the value of

energy to HQ (as well as the associated burden or benefit). It is evident that CFLCo's argument

erroneously confuses the object of the risk allocated by the parties —any eventual fluctuation in the

value of energy —and the possible causes of such a fluctuation, which by definition are multiple.

83. The approach advocated by CFLCo is patently erroneous in law. The precise alignment at a

moment in time of multiple causes is necessarily unforseseeable by humankind. Trying to

determine whether such a coincidence was foreseeable does not correspond to a useful and

generally applicable juridical criterion. Nothing can be foreseen with such a degree of precision.

Foreseeability consists rather of determining if the it e of event at issue is among the eventualities

that are normally foreseeable142

84. In this instance a single event —the increase in the market value of energy — is the source of

the benefit that CFLCo now seeks to deprive HQ of by demanding that it be shared. It is thus this

event that CFLCo must establish was unforeseeable, if the question is to be approached with the

degree of precision appropriate to an analysis of unforeseeability.

85. On the basis of voluminous documentary and expert evidence, the courts below concluded

that the increase in the market value of energy was not unforeseeable. As the Court of Appeal

noted, the non-contradicted evidence establishes that the parties were aware that the value of

hydroelectric energy could fluctuate143

86. It is astonishing to read in CFLCo's factum the gratuitous assertion that the evidence on the

whole confirms that none of the parties involved in the project, including Ebasco Services (a

consultant to HQ at the time) had foreseen, "even remotely", the changes that subsequently

occurred in the energy marketl̀ ~. For it was admitted into evidence that in 1968, when the parties

were in the process of negotiating the Contract, Ebasco published an article stating the following:

"during tight supply periods, such as the Suez Canal crises, prices increase sharply" and "[t]he wide

fluctuations in fuel oil prices result primarily from its sensitivity to international crises and its effect

on availability including transportation" 14s
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87. That the market value of energy might fluctuate significantly was thus eminently

foreseeable, and that eventuality was known to the parties (a "known known"). What they did not

know was when such fluctuations would occur, whether they would be up or down, and how

significant they would be. It was in this regard and in order to describe a state of fact, and not a

juridical norm, that expert Lapuerta and the courts below borrowed the term "known unknowns"146

88. Doctrinal authority is to the effect that with respect to an eminently foreseeable event —such

as a fluctuation in the value of energy —one cannot seize on the extent of the fluctuation to

characterize the event as unforeseeable14~.

89. CFLCo goes on to hitch its unforeseeability argument to the wagon of the intention of the

parties, asserting that contracting parties cannot have a common intent regarding circumstances that

they could not foresee148. In support of this assertion (untenable given the prevalence of force

majeure clauses in the Contract149) CFLCo cites authorities on the interpretation of contractual

clauseslso Yet no one is maintaining that the Contract is ambiguous and requires interpretation.

90. In this instance the courts below concluded, as a question of fact, that the parties had

scienter allocated the risks and benefits associated with a fluctuation in the market value of energy

through the use of the fixed-price formula, i.e. the "take or pay" clause, and the deliberate decision

to exclude any indexation clauselsl This conclusion of fact is fatal to CFLCo's action and

contradicts the premises therefor, including the purportedly unforeseeable nature of the change in

circumstances and the notion that the benefit it is now claiming was not allocated by the

Contractls2

2. CFLCo is not suffering any hardship due to changed circumstances or on account of

the Contract

91. The evidence has shown that the changes in circumstances invoked by CFLCo have had no

impact on its obligational burden under the Contract or on the value of the consideration it receives

from HQls3 To paraphrase the learned writers cited by CFLCo, these changes have not rendered its

146
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performance of the Contract extremely difficult, excessively onerous or unprofitablels4

92. On the contrary, CFLCo, whose financial situation is enviablelss, is suffering no loss or

hardship of any kind as a result of the changes in circumstances it is invoking. As the judge at first

instance concluded, the Contract is generating the return CFLCo anticipated, i.e. a return on

invested capital of 9% to 10%is6

93. CFLCo is thus not seeking judicial intervention to avoid losses or financial ruin. On the

contrary: dissatisfied with the return it anticipated and continues to receive, CFLCo is seeking a

greater return, by claiming a share of the benefits flowing to HQ under the Contract.

94. Forced to acknowledge that the changes in circumstances it is invoking have not affected

that which it was entitled to expect, CFLCo maintains that its revenues pursuant to the Contract

were insufficient and that it was headed towards insolvencyls~. The Contract itself is thus allegedly

the source of the problem: "the contract itself is a hardship"158. This argument is at odds with the

positions on fact and law taken by CFLCo. CFLCo confirmed, in the words of both its President &

CEO and its lawyers, that its action was not based on the precariousness of its financial situationls9

95. Moreover, this argument actually constitutes an attack on the adequacy of the original

brain reflected in the Contract. For to the extent that CFLCo is headed towards insolvency, the

reason for this would be that the Contract does not afford it sufficient revenues16o However, that is

independent of the changes in circumstances it is invoking, as these have not affected the

onerousness of its obligations or the value of the consideration it receives from HQ.

96. Its claim that the Contract does not generate sufficient revenues is tantamount to impugning

the bargain concluded in 1969, and consists of pleading some sort of lesion between persons of

major age, which is not recognized by Quebec law (Article 1405 CCQ)161.

154

155 
Court of Appeal, par. 77, 156. At the end of its 2012 financial year had retained earnings of $506 million, including a

reserve fund of $77 million, revenues of $111 million generating profits of $41 million, for a gross margin of around 40%;
it had no long-term debt: exhibit D-310, p. 4-5, A.S., vol. 49, p. 19394-95; testimony of E. Martin, September 10, 2013, p.
7, I. 15 to p. 15, I.20, A.S., vol. 54, p. 21451-59 and p. 84, I. 7 to p. 90, I. 11, A.S., vol. 54, p. 21528-34.
156 

SC, par. 413; Court of Appeal, par. 152; Lapuerta Report, par. 32. CFLCo moreover admitted this, through its lawyer at
first instance: "HYDRO-QUEBEC is not wrong when they say, if you factor in the GWAC and you factor in all of Mr.
Lapuerta's calculations, in a sense, in terms of financial viability ... CFCCo is getting what it bargained for". CFLCo would
now like to take issue with the decision of the courts below to accept expert Lapuerta's opinion that it is realizing the
return it anticipated when the Contract was signed. However, CFLCo has shown no error in the justification given by
expert Lapuerta in this regard, or any palpable and overriding error on the part of the courts below, A.S., vol. 39, ~
15569.
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97. These arguments only serve to highlight the fact that, assuming the situation decried by

CFLCo imposes on HQ an obligation to come to the assistance of CFLCo, that is precisely what

HQ did by concluding the Guaranteed Winter Availability Contract. The GWAC is indissociable

from the Contract and provides CFLCo with considerable additional revenues, and in the view of its

board of directors wi11 ensure its financial viability unti12041162.

C. Neither contractual good faith nor the duty to cooperate oblige HQ to divest itself of a

contractual benefit in order to share it with CFLCo

98. Given the factual conclusions of the courts below, which are fatal to CFLCo's action to the

extent it is based on the unforeseeability theory, CFLCo argues that the Court of Appeal erred in

deciding that in the event of a change in circumstances, the good faith requirement would only

apply if the Contract proved to be unprofitable for one of the parties 163. CFLCo maintains that even

in the absence of financial distress, the contractual good faith requirement imposes on HQ the

obligation to renegotiate the Contract in order to divest itself of a benefit allocated to it under the

Contract, so as to share it with CFLCo.

99. Presented as a "duty to renegotiate", what CFLCo is actually seeking is recognition of an

obligation to share this contractual benefit, for the requested renegotiation is but a means for

implementing the obligation to share that CFLCo maintains is owed it.

100. Thus, given the factual conclusions of the courts below, the question at issue in this appeal is

whether the contractual good faith requirement or the duty to cooperate gives rise to the obligation

to share a contractual benefit other than in the manner in which it was allocated by the Contract, on

the pretext that it is more valuable than was foreseen. The Court of Appeal rightly answered this

question in the negative164.

1. Contractual good faith and the duty to cooperate: basic principles

101. As is evident from the wording of Articles 6, 7 and 1375 CCQ, the concept of good faith is

concerned with the behaviour of the parties: good faith must govern the conduct of the parties16s

This Honourable Court made the same observation in Bhasin v. Hrynew166.

102. As the Bhasin decision also explains, the abuse of right theory — i.e. the commission of a
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fault while exercising aright —represents one aspect of the good faith requirement. Article 7 CCQ

expressly recognizes that it is counter to the requirement of acting in good faith to exercise a right

with the intent of injuring another (subjective good faith) or in an excessive or unreasonable manner

(objective good faith)16~

103. As a standard of conduct168, the principle of contractual good faith creates obligations.

Doctrinal authority places the obligations so created into two categories: (a) the duty of loyalty, and

(b) the duty to cooperate169

104. The duty of loyalty is essentially negative in nature. It requires that conduct be honest and

faithful, and seeks to ensure that the co-contracting parties do not act in such a way as to

compromise the existence or balance of the contractual relationship170. With respect to the duty to

cooperate (or collaborate) more specifically invoked by CFLCo, it instead is positive in nature and

requires taking active steps to assist the co-contracting party. The duty to cooperate is intended to

ensure that the contract is fully effective and that each party can achieve its objective and

reasonable goals under the contractl~l

105. The principle of contractual good faith and the duties of loyalty and cooperation flowing

therefrom thus require each party to conduct itself under the contract so as to maintain the relevance

of the contract172. In this sense, the purpose of the good faith requirement is to ensure that each of

the parties receives the benefits to which it is entitled by virtue of the contract173. It thus protects the

agreed-upon contractual equilibrium and sanctions contractual behaviours —whether actions or

inactions —that effectively ni set this equilibrium.

106. In this instance, the courts below rejected CFLCo's claim that the equilibrium of the

Contract was radically altered by the changes in circumstances it is invoking174. On the contrary,

they decided, as matters of fact, that the original contractual equilibrium had not been upset and that

CFLCo was, rather, seeking to change itl~s

107. CFLCo is thus not invoking contractual good faith in order to maintain the relevance of the

Contract, but rather in order to seek to change the allocation of risks and benefits thereunder to

make it more favourable to CFLCo. Its action thus presupposes that contractual good faith and the
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duty to cooperate impose on HQ the obligation to divest itself of part of the benefits to which it is

entitled under the Contract in order to confer them upon CFLCo. Such "contractual altruism" is not

among the requirements of contractual good faith under Quebec civil law1~6.

108. It is universally recognized that contractual good faith is not synonymous with charity and

that harmonious performance of the contract does not presuppose the sublimation of a party's own

interestsl~~. Even the learned authors Jobin and Vezina, who are in favour of Quebec law

recognizing the unforeseeability theory, point out that the duty to cooperate does not oblige a party

to be altruisticl~g.

109. The situation is no different at common law regarding the general obligation to act honestly

when performing a contract, recognized in the Bhasin decision179. This guiding principle does not

require the abnegation of one's own interests and imposes no obligation to be concerned primarily

with the interests of the other party to the contract180. By the same token, the general obligation of

honesty does not require a party to relinquish all of the benefits flowing to it under the contractlsl

As Justice Cromwell observed, "a party to a contract has no general duty to subordinate his or her

interest to that of the other party"1g2.

110. Justice Cromwell's conclusion that the development of the principle of good faith "must not

veer into a form of ad hoc judicial moralism or palm-tree justice"183 is just as applicable in

Quebec's civil law as it is at common law.

111. The Court of Appeal rightly decided that contractual good faith imposes no obligation to

impoverish oneself in order to enrich the other party1S4 and that HQ was therefore not bound to be

generous towards CFLCo or to enter into negotiations to that endlss

112. Correctly understood, the rule of contractual good faith remains an instrument of corrective

(or commutative) 'u, stice that allows courts to sanction and correct disruptions of the contractual

176
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ls3 
Bhasin, supra note 166 at par. 70, A.B.A., vol. I, p. i. In addition it is very clear from the compensation awarded by the

Supreme Courtin Bhasin that the concept of contractual good faith is meant to address the conduct of the parties and
does not open the door to altering the agreed-upon contractual equilibrium. The Court in fact ruled out a degree of
compensation that would have transformed the contract and the nature of the bargain concluded by the parties (par.
90).
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equilibrium agreed upon by the partiesla6

113. However, by seeking to have this Court alter the allocation of risks and benefits under the

Contract and to redistribute a part of those benefits to CFLCo after taking them away from HQ,

CFLCo is attempting to uproot the principle of contractual good faith from the domain of corrective

justice and erroneously replant it in the domain of distributive justice — a domain that is not within

'the remit of the courts 187.

2. The case law does not support the existence of an obligation to share

114. Not only is there no theoretical basis for CFLCo's argument that contractual good faith and

the duty to cooperate are at the source of the obligation to share, there is no precedent in Quebec

case law that would support, even impliedly, the existence of such an obligation.

115. Whether considered individually or collectively, the decisions cited by CFLCo188 provide no

support for the existence of the duty to share that CFLCo would have this Court recognize. Thus,

for example, in Houle this Court sanctioned an abuse of right — i.e. conduct clearly constituting a

fault — in a situation where a bank, without giving its client any time to perform his obligation,

enforced its security and liquidated his assets in the space of three hours, despite having no

legitimate grounds for doing so189; in Provigo, the Quebec Court of Appeal, in a matter involving a

franchise agreement, decided that the franchisor breached its implied obligation to provide technical

and commercial assistance when it decided to compete against its franchisees without offering them

the tools to deal with this new challenge19o; in Dunkin' Brands, another franchising case, the Court

of Appeal recognized an implied obligation to protect and promote the brand, based on the

presumed intention of the parties and taking into account the nature of the contract as well as

equity, in accordance with article 1434 CCQ191.

116. While the factual situations in these cases differ, in each of them the causes invoked by

CFLCo have as a common denominator the fact that the court intervened in order to protect the

contractual equilibrium agreed upon in the contract between the parties, and to sanction the conduct

of the party that upset or jeopardized that balance. None of them supports the notion that good faith

186

187 Court of Appeal, par. 129, 158. See also Jacobi v. Griffiths, [1999] 2 S.C.R. 570, par. 29, R.S.I., vol. I, tab 11. CFLCo's
claim in par. 153 of its Factum that its action is based on commutative justice in its simplest form is blatantly
contradicted by the price modification originally sought as compensation. It is also contradicted by par. 154 of its
Factum, where it acknowledges that it is seeking the equitable redistribution of a benefit.
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and the duties of loyalty and cooperation flowing therefrom impose on the parties to a contract a

duty to share that obliges one party to confer on the other a benefit greater than that to which it is

entitled under the contract.

3. An obligation to share cannot flow from the "relational" nature of the Contract

117. In support of the obligation to share that it wants to impose on HQ, CFLCo maintains that

"relational" contracts impose more extensive duties to 
cooperate192.

118. The Court of Appeal expressly acknowledged the very lengthy term of the Contract and the

interdependence of the parties193 CFLCo maintains however that it erred in refusing to see a

"relational" component in the Contract194 However, a comprehensive reading of the relevant

sentence in the Court of Appeal's decision reveals that in its view, the issue is not whether it is

dealing with a "relational contract" in the abstract. With good reason, the Court was more

concerned with the nature of the obligations that flow in concreto from contractual good faith,

given that this is a commercial contract entered into by highly sophisticated parties
l9s

119. From a normative perspective, the duties that flow from the requirement of good faith can be

more intense in the case of "relational" contracts. The loyalty and cooperation necessary in the case

of a franchise or a partnership agreement are more extensive than when buying a tank of gas.

However, as the case law shows, the nature of these duties and their  purpose — i.e. to preserve the

relevance of the contract by ensuring respect for the agreed-upon contractual equilibrium —are not

transformed by the "relational" nature of certain contracts.

120. Moreover, in Quebec civil law it is the inequality of bargaining power characteristic of

consumer contracts in particular that underlies more extensive judicial intervention for the sake of

justice and contractual fairness. It is in such contexts, and in order to ensure that vulnerable parties

are protected, that the Quebec legislature adopted norms allowing judicial intervention so as to

ensure a minimally adequate contractual 
equilibrium196.

121. In the commercial domain, on the other hand, and even in the case of "relational" contracts,

the contractual freedom that allows the parties to a contract to structure their relationship as they see

fit, within the limits prescribed by law and the dictates of public order, remains a fundamental
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principle197. In such a context, as is the case in this appeal, contractual good faith is intended to

ensure, as a standard of conduct, respect for the agreed-upon contractual equilibrium. It in no way

authorizes the judiciary to morally police the parties between the conclusion and termination of the

contract19s

122. In short, one cannot find, whether in the very lengthy term of the Contract, the

interdependence of the parties or in their indispensable cooperation, a source for the obligation to

share advocated for by CFLCo.

4. Comparative law

123. With no support for the existence of an obligation to share in Quebec law, CFLCo is

attempting to find support for its action in external sources. The decision of a French court in

Novacarb is the only one the parties could find where good faith is invoked in support of an

obligation to share an unexpected benefit199. However, its value as a precedent in French law has

always been very doubtful —even the French doctrinal writers most. favourably disposed towards

the contractual solidarism school of thought have expressed doubts about its well-foundedness2oo _

and its precedent value in Quebec law is nil. As the parties in that case settled their dispute while

the matter was pending, the matter was never submitted to the French Court of Cassation2o1

197

198 .

199 C.A. Nancy, September 6, 2007, S.A.S. Novacarb c. S.N.C. Socoma, (2007) JurisData n° 2007- 350306, n° 06/02221,
R.S.I., vol. I, tab 4. In the instant matter, contrary to what was the case in Novacarb, the benefit in question is the
consideration for a risk identified by the parties and assumed by HQ. See BA, par. 99, 156.
200

zoo -me Court of Cassation has recognized a duty to renegotiate only in cases analogous to Provigo, supra note 190, A.B.A.,
vol. I, . iii i.e. where the conduct of a party upsets the contractual equilibrium. See: Cass. Com., 24 Nov. 1998,
Chevassus-Marche c/Ste Groupe Danone et al., (1999) JCP I, n° 1839, R.S.I., vol. I, tab 7; Cass. Com., 3 Nov. 1992, Ste
fran~aise des petroles BP c/ Huard, (1993) JCP II 469, n° 22164 (obs. G. Virassamy), R.S.I., vol. I, tab 6; Jean Cedras,
Liberte — Egalite — Contrat : Le solidarisme contractuel en doctrine et devant la Cour de cassation » dans Rapport annuel
2003 de la Cour de caseation, Paris, Documentation fran~aise, 2004, p. 8, R.S.I., vol. I, tab 19; Jacques Flour, Jean-Luc
Aubert et Eric Savaux, Les obligations — l'acte juridique, vol. 1, 15e ed., Paris, Sirey, 2012, p. 406, R.S.I., vol. I, tab 24.
More recently, the Court of Caseation has ruled that the contractual good faith requirement governs the exercise of
contractual prerogatives, but does not authorize judicial review of the substance of the obligations agreed upon by the
artiest Cass. Com., 10 July 2007, n° 966 (« Les Marechaux »), R.S.I., vol. I, tab 8. See also: Cass. Civ. 3e, 9 December
2009, (2009) Bull. civ. III, n° 04- 19923, R.S.I., vol. I, tab 5; Denis Mazeaud, «Bonne foi » (2007) 4 Revue des contrats
1110, R.S.I., vol. II, tab 38.
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124. In any event, the fate of the Novacarb decision was sealed in 2016 with the coming into

force of new Article 1195 of the French Civil Code. The French legislature definitively ruled out

the possibility that an unexpected contractual benefit could in and of itself open the door to judicial

review of the contract. For Article 1195 requires that the change in circumstances render

performance of the contract excessively onerous. Of particular relevance to CFLCo's proposed

creative role for the judiciary is the fact that the unforeseeability theory under French law (a) is the

result of a legislative reform, (b) does not apply to contracts entered into before the reform202, and

(c) is not of public order, as cases where the risk is allocated by the contract are excluded from its

purview2o3

125. In German law, the case law under Article 313 of the Burgerliches Gesetzbuch (BGB)

requires that the unforeseeable change in circumstances render the contract intolerable for the

disadvantaged party to the extent that, taking into account the allocation of risks in particular, it

would be unreasonable to require it to perform its obligation without an adjustment204. The doctrinal

writing on Article 313 BGB references situations of dire financial distress. Given the principles

governing the very exceptional cases where Article 313 BGB can be applied, the well-foundedness

of the hypotheses put forward by the comparative law jurists cited by CFLCo205 is open to question.

One thing is certain: Quebec law would refuse to countenance a judicially ordered rent increase in

the hypothetical situation portrayed by these doctrinal writers.

126. As for the Translex principles invoked for the first time by CFLCo before this Court, they

are an ongoing codification of the new lex mercatoria. Without discussing the hypothetical situation

of the sharing of a contractual benefit, the learned authors identify "hardship" as a typical situation

giving rise to their proposed duty to renegotiate, but specify that "there is no obligation to agree or

to achieve certain results"206. The proposed duty to renegotiate thus appears to exclude any right to

compel the sharing of a contractual benefit, as claimed by CFLCo.

zoz
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D. The issue of appropriate compensation

127. Before the courts below, CFLCo sought the judicial modification. of the pricing formula set

forth in the Contract. The practical effect of the new pricing formula proposed by CFLCo would be

the indexation of the Contract price to the prices charged by HQ on the domestic and export

markets207. As the judge at first instance concluded, in obiter, the compensation measure sought by

CFLCo would have the effect of transforming the Contract, by substituting a different bargain for

the agreed-upon contractual equilibrium, and imposing this new bargain on the parties208. This

would be a measure of distributive justice, wholly extraneous to the Contract, and for which the

judge would have had nothing to guide him insofar as the intention of the parties is concerned.

E. CFLCo's right of action is prescribed

128. In Quebec law, the day on which the right of action arises and can be first exercised is the

beginning of the extinctive prescription period (Article 2280 CCQ, second paragraph)209. In this

instance, it is admitted that the prescription period is three years, and that the most recent event

cited as the source of the right of action that CFLCo seeks to exercise, assuming there was one,

occurred in 1996 or 1997210. It is thus at that moment that CFLCo's right of action allegedly arose.

For the reasons given by the judge at first instance, the right of action was thus prescribed at least

10 years before CFLCo's action was instituted211.

129. In an attempt to circumvent the rule of extinctive prescription, CFLCo invokes the theory of

"continuing damage". In those cases where this theory has been applied, the right at issue was the

right to obtain compensation for the commission of a fault sequentially over time (an abnormal

annoyance as contemplated by Article 976 CCQ). Each day that damage was caused by the fault, a

new right to compensation, and an attendant new right of action, arose. According to the theory of

continuing damage, each of these rights of action was subject to its own prescription period.

130. The situation in this instance is altogether different. CFLCo's action is not based on civil

liability and it is not seeking compensation for harm. There are no multiple rights and multiple

rights of action resulting from a continuing fault, each subject to its own prescription period.

zoo

208 SC, par. 582. The judge at first instance also concluded that it would have been inappropriate to grant the remedy
sought because of "the unsustainable accounting treatment and conceptual inconsistencies in the calculation of the
domestic and export components of the formula", which are described in par. 579 of his judgment. The judge at first
instance also noted that the evidence led by CFLCo was so deficient that he could not, on his own initiative, invent an
appropriate compensation measure: SC, pars. 584-599.
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CFLCo is seeking judicial endorsement of an obligation to renegotiate. The right it seeks to have

recognized, and the right of action with which to enforce it, is not arising on a daily basis, but arose

with the sequence of occurrences that supposedly created it, namely the events that are said to have

upset the agreed-upon contractual equilibrium212.

131. The theory CFLCo is advocating with respect to prescription —which would effectively

render its right of action imprescriptible —runs counter to the fundamental objectives of extinctive

prescription, which are to foster certainty and stability in legal relations and to sanction dilatoriness

in the exercise of rights213.

PARTS IV AND V —CONCLUSIONS AND COSTS

132. HQ respectfully asks this Honourable Court to dismiss CFLCo's appeal, with costs.

z~z
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